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RECENT DECISIONS

SALES - IMPLIED WARRANTY BY VICTUALLER - Plaintiff purchased a
meal at defendant's restaurant, in connection with which he was served contaminated drinking water obtained from defendant's well; he became ill from
drinking the water. Plaintiff sued on the theory of implied warranty by defendant of the fitness of the water sold under the Uniform Sales Act,1 and on
the ground that the service of the contaminated water in violation of the Ohio
Pure Food Law 2 constituted negligence by defendant. Held, plaintiff may
recover on either theory. Yochem v. Gloria, Inc., 134 Ohio St. 427, 17 N. E.

(2d) 731 (1938).
The notable feature of the instant case lies in its repudiation of the tenacious
theory that supplying of food and drink by a restaurant owner, which is to be
consumed on the premises, constitutes a service, and not a sale which is foundation for implied warranty of fitness. 3 At common law taverners, victuallers and
others who served food and drink on a commercial basis were held as insurers
of the wholesomeness of these things, on the basis of implied warranty for the
protection of their patrons who necessarily relied on their judgment in this
respect. 4 But American statutes enacting the Uniform Sales Act, supposedly
largely declarative of the common law through the intermediate step of the
English Sales of Goods Act, have been held in many instances not to apply to
commercial dispensing of food and drink, so that there is no implied warranty
of fitness of these things under the acts. And even the common law has been

misinterpreted to deny the benefit of implied warranty t0- litigants. The transaction between restaurant owner and patron has been termed a service and not
a sale within contemplation of the Uniform Sales Act. 5 But the very same
1
Ohio Gen. Code (Page, 1938) § 8395, embodying § 15 of the Uniform
Sales Act, provides that there is no implied warranty of fitness for any particular purpose, of goods supplied in a sale, except when the buyer expressly or by implication
makes known to the seller the particular purpose and the buyer relies on the seller's
skill or judgment.
2
Ohio Gen. Code (Page, 1938), §§ 5774, 5778, provide that no person shall
offer for sale, sell or deliver, or have in his possession with intent to sell or deliver any
food or drink adulterated as defined by the act. Food or drink is defined as adulterated
when it contains any added injurious substance, or diseased or tainted animal or
vegetable substance. Penalties are provided for violation of the act.
3
The court pointed out that it was unrealistic and inconsistent to hold that a sale
occurred when the restaurant furnished a sandwich to be taken out (universally held
to constitute a sale), and that none occurred when the sandwich was eaten on the
premises by the consumer. It also stated that the furnishing of drinking water as a
part of the meal constituted a sale if any part of the meal was to be considered sold.
4 See MELICK, THE SALE OF FooD AND DRINK, c. 1, and c. IO (1936), for an
excellent discussion of this whole subject. But it is to be noted that at common law
innkeepers were held only to "utter'' and not to sell the food and drink they dispensed, as the guest there paid for his accommodation, or satisfaction of all his needs,
as a whole. As Melick points out, a few early cases confused this holding with the
holding as to liability of those primarily concerned with the commercial dispensing of
food and drink, and so reasoned that no sale of the food or drink occurred in any of
these cases as required for the raising of an implied warranty of fitness under the
Uniform Sales Act.
5
Nisky v. Childs Co., 103 N. J. L. 464, 135 A. 805 (1926), noted in 12.
CoRN. L. Q. 535 (1927), where the court bases its holding on ancient cases concerning
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reasons which call for an implied warranty in the case of a recognized sale
militate for one here. The restaurant patron cannot protect himself from unsound
food and drink, but must rely on the integrity of their dispenser. 6 A sound
public policy requires that the latter should be held to warrant the fitness of
what he serves, with the consumer held to pay slightly more for this assumption
of risk. 7 While therefore the commercial dispenser of food and drink should be
held to make an implied warranty of soundness of what he serves whether the
transaction is termed a sale or not, more and more courts are regarding the
service of food and drink for consumption on the premises as a sale, and bringing the matter within the Uniform Sales Act. 8 The instant case, which adopts
this viewpoint and extends it to make water served with the meal part of the
sale 9 concerning which the restaurant proprietor makes an implied warranty
innkeepers' liability. As inns furnished requisite food and lodging to guests for one
entire sum, they hardly furnish an analogy to modern eating places where food is
specifically dispensed at certain prices. McCarley v. Wood Drugs, Inc., 228 Ala. 226,
153 So. 446 (1934); Lynch v. Hotel Bond Co., II7 Conn. 128, 167 A. 99 (1933),
where there was a vigorous dissent; Kenny v. Wong Len, 81 N. H. 427, 128 A. 343
(1925).
6 The courts generally hold .a dealer in food (i.e., a grocer) to make an implied
warranty of the wholesomeness of what he sells though he has had no more opportunity
to examine it than the purchaser, who is aware of this. Ryan v. Progressive Grocery
Stores, 225 N. Y. 388, 175 N. E. 105 (1931). There is less reason to hold the seller
to an insurer's liability here, where the manufacturer is properly responsible, than in
the dispensing of food for immediate consumption on the premises, where the customer must look to the one preparing the food for his protection. The courts rely on a
shadowy inexplicable public policy to hold the dealer to an implied warranty, but
generally reject the warranty in the restaurant cases, where there is a real public
interest in securing it, because of the inability of the customer to discern unwholesomeness in the food served him, and his consequent reliance on the ability of the restaurateur to prevent contamination of the food and drink he serves. It seems best that
,the latter bear the loss here, if any injury is sustained to the paying customer through
consuming unwholesome food or drink.
7
Cushing v. Rodman, (D. C. App. 1936) 82 F. (2d) 864. While adopting the
sale theory of the furnishing of food in a restaurant, this court put its decision upholding an implied warranty by the restaurateur on the ground that the relationship of the
latter to his customer was such that an implied warranty should arise in the public
interest.
8
Friend v. Childs Dining Hall Co., 231 Mass. 65, 120 N. E. 407 (1919);
Temple v. Keeler, 238 N. Y. 344, 144 N. E. 635 (1924); Smith v. Gerrish, 256
Mass. 183, 152 N. E. 318 (1926); Heise v. Gillette, 83 Ind. App. 551 (1925);
Kress & Co. v. Ferguson, (Tex. Civ. App. 1933) 60 S. W. (2d) 817; West v. Katsafanas, 107 Pa. Super. II8, 162 A. 685 (1932); Goetten v. Owl Drug Co., (Cal.
App. 1935) 49 P. (2d) 286, 6 Cal. (2d) 683, 59 P. (2d) 142 (1936); Stanfield v.
F. W. Woolworth Co., 143 Kan. II7, 53 P. (2d) 878 (1936); Barrington v. Hotel
Astor, 184 App. Div. 317, 171 N. Y. S. 840 (1918); Greenwood v. John R. Thompson Co., 213 Ill. App. 371 (1919).
9
Many decisions substantiate the holding that drinking water is an integral part
of the meal subject to the same rules of fitness as the food itself. Commonwealth v.
Worcester, 126 Mass. 256 at 257 (1879): "The purchase of a meal includes all the
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of .fitness, represents the modern trend, realistically decided in the best social
interest.

articles that go to make up the meal. It is wholly immaterial that no specific price is
attached to those articles separately." And see State v. Lotti, 72 Vt. II 5, 47 A. 392
(1900).

